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Economy, Energy and Tourism Committee 

 
5th Meeting 2012, (Session 4), Wednesday, 8 February 2012 

 
Land Registration etc. (Scotland) Bill 

 
 

Background 
 
1. The following submissions has been received in response to the Committee’s 
call for evidence: 
 

 First Scottish Group 
 Law Society of Scotland  
 Supplementary submission from Registers of Scotland 
 Supplementary submission from The Law Society of Scotland 
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SUBMISSION FROM FIRST SCOTTISH GROUP 

 
BACKGROUND. 
 
The Bill proposes a radical change to the basis of registration law which will mean 
that the system will move from a positive to a negative system. Basically, this means 
that the rules of property law will be the basis of the new system rather than a 
mixture of property law and registration law itself. There will be more scope for 
rectification of the register but along with this will come less certainty in reliance on 
the register. There will be more division of title sheets in that areas that are shared 
will have their own individual title sheets.  Advance Notices will be included as part of 
the Application Record and will explain that a transaction should take place within 
the next 35 days. Many of the changes will have a significant effect on the Keeper’s 
IT system and will necessitate major changes in this regard. 
 
These are the areas which are of most concern. 
 
SHARED PLOT TITLE SHEETS. 
 
These will comprise areas of ground that are shared between proprietors, a simple 
example would be a driveway that is owned by two different properties. Instead of 
appearing on the house title of each property the driveway will have its own title 
sheet and will be referred to in the title sheet for the house. The title sheet for the 
driveway will refer to the title numbers of each of the titles which have an interest in 
it. In other cases, of course, this could mean hundreds of references. This will mean 
that additional searches will be required to cover both the house and driveway.  
Naturally there will also be additional work for the Keeper’s staff and huge scope for 
errors in the referencing and cross-referencing of title sheets. At present the number 
of errors which are brought to the Keeper’s attention by users is very significant and 
the implementation of shared plot title sheets may very well cause a significant 
increase in the errors to be corrected.  
 
The whole proposal is symptomatic of the legislation which introduces complexity 
and thus increases the potential for error in the system. This will increase costs for 
users in search time and in time for correction of errors. 
 
ADVANCE NOTICES. 
 
These will note a proposed transaction that should take place within the next 35 days 
and will be shown on the Application Record.  The idea is to prevent a Rodgers v 
Fawdry situation (the offside goals rule) where a transaction takes place in the face 
of an already binding contract. The Advance Notices will be an additional item to be 
searched by users and again there is potential for error if the Notice is placed against 
the wrong title number. The Notices should be removed after the 35 days have 
elapsed but again this is dependent on the Keeper’s staff and on the IT system. 
There will be additional work and costs for users in the suggestion and further 
potential for errors in searches and corrections to the Application Record. It is worth 
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noting that the Application Record would become part of the register as a result of 
the legislation. 
NEW TRIGGERS FOR REGISTRATION. 
 
The Bill proposes new triggers for registration for example any disposition would 
trigger first registration as well as all standard securities. It also allows for dates for 
closing the Sasine Register to be fixed by secondary legislation. This will mean an 
increase in Form 10 work which may call for a review of pricing structures and 
training for those offering reports services. Such a price review for all reports would 
be likely due to the shared plot and advance notices proposals as well.  
 
ARCHIVE RECORD. 
 
The Archive Record is to become part of the register and as such may be required to 
be searched as well by users and the providers of reports. Although solicitors will not 
be taken to have knowledge of the Archive Record in the normal course of a 
transaction it may be that they will expect those providing them with reports to give 
any relevant information from that source. Although this could be an additional 
income stream it will contribute to a price review and possible reorganisation of 
services. 
 
CADASTRAL MAP. 
 
This envisages that each title plan would be part of a megamap encompassing the 
whole of Scotland. This map would be called the Cadastral Map and each 
registration would have a Cadastral Unit number which would be marked on the 
Cadastral Map. Again this will involve a massive change in the technology required 
to register and search the Map. 
 
CHANGES TO KEEPER’S IT SYSTEM. 
 
The greatest concern must be the numerous changes that will be required to the 
Keeper’s IT system to cope with the new legislation. The current Registers Direct 
system is cumbersome and slow and errors recorded by users which require 
amendment to the system by the Keeper’s staff are numerous. The changes 
required to allow all the proposals in the Bill to be implemented are very significant 
and on the evidence to date it seems highly unlikely that the Keeper will be in a 
position to provide a robust system. Experienced Land Registration staff are now 
scarce at the Keeper’s office after the second round of early retirements / voluntary 
severance (well over 200 senior/experienced staff have already left) and this is 
already having a serious impact.  The latest Annual Report states that two major IT 
projects have been abandoned by the Keeper at a cost of over 6.8m and the 
partnership with BT is in significant trouble. Already the Keeper’s Management 
Board are suggesting that they might need an extension to the proposed timescale 
for adding Advance Notices to the Application Record. None of this inspires 
confidence in the Keeper’s ability to cope with such significant changes. 
 
INACCURACIES IN THE REGISTER. 
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There are three different ways in which inaccuracies in the Register are dealt with. 
Firstly, by way of a Rectification Application (Form 9), which is a formal statutory 
method of correcting errors. Secondly, by way of CX (informal correction without the 
use of a Form 9) and finally by DA1 (a Form by which Private searchers bring errors 
to the attention of the Keeper). Although the Keeper states that there only between 
250 and 300 rectification applications per year the number of CX and DA1s are very 
significant. CX section comprises approximately 12 full-time staff and the numbers of 
corrections were counted only if they were within one year of their registration date. 
Most errors tend to be discovered on a re-sale which would be beyond one year from 
the registration date. These figures are not kept but have a major impact. First 
Scottish alone submit an average of 20 DA1s per day to the Keeper for correction. 
This would equate to 4260 per year.  I would imagine that Miller and Bryce will 
submit a similar number. Often these corrections are not corrected properly and are 
then required to be submitted to the Keeper again. 
 
Another significant issue is the dilution of expertise at the Keeper’s office.  By the 
end of March this year more than 300 experienced staff, many of higher grades will 
have left the Keeper’s employment either on early retirement or early severance. 
This loss of knowledge will have a significant impact on the Keeper’s ability to 
implement this legislation.  
 
In summary, the new Bill will change the conveyancing world dramatically and the 
experiences of the last 30 years of knowledge of the 1979 Act will be lost. The 
conveyancing world will be starting from scratch with new legislation whose basic 
foundations will be different. The Conveyancing world understands the 1979 Act and 
will be faced with a major change bringing uncertainty and complexity with it. The 
benefits are hard to discern and the costs to users in additional searching and 
training could be significant.  Overarching this is the major problem of the IT system 
which the Keeper will be expected to produce to support all the changes. The 
number of errors produced by the existing IT system and methods of working, does 
not give confidence that a more complicated legal system and a more complex IT 
system required to service it, will reduce the error rate.  
 
First Scottish Group 
1 February 2012.      
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SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND 

INTRODUCTION 
 
The Law Society of Scotland (“the Society”) welcomes the opportunity to provide 
written evidence on the Land Registration etc (Scotland) Bill, (“the Bill”). 
 
The Bill has been considered by a Working Group which included members from the 
Society’s Property Law Committee, Banking Law Sub-Committee and the Criminal 
Law Committee.  
 
COMMENT 
The Society is fully supportive of most of the provisions of the Bill, which largely 
follows the recommendations set out in the Scottish Law Commission’s Report and 
the draft Bill on which the Keeper of the Registers consulted in 2010. In particular we 
support the measures designed to facilitate the completion of the Land Register.  We 
would comment specifically on a number of matters. 
  
Section 33 – Withdrawal and amendment etc of application 
The Society is concerned that this section as drafted would give the Keeper 
unfettered discretion to reject an application in the event of any error or omission, no 
matter how minor. The Society considers that a reasonableness test should be 
included and that the Keeper should be obliged to pay compensation in the event of 
a wrongful rejection.  
 
Section 39 – Notification of acceptance, rejection or withdrawal of application 
The Society considers that notice of rejection or withdrawal of an application should 
be given to any other applicants affected by such a rejection or withdrawal and that 
this should not be at the Keeper’s discretion. It is not uncommon for a property to be 
sold on by a purchaser prior to the issue of a Land Certificate based on an 
application for First Registration or Transfer of Part. In commercial transaction the 
lenders are often represented by different agents. In such circumstances rejection or 
withdrawal of an application can have serious consequences for parties other than 
the original applicant.  
 
Sections 55 to 61 – Advance Notices 
The Society very much welcomes the proposal to introduce a system of Advance 
Notices which will protect the interests of prospective purchasers of a property and 
remove the need for them to rely on an undertaking from the seller’s solicitor. 
However the Society considers that the wording of the Bill will require make it clear 
whether a separate Advance Notice would be required to protect the interest of the 
purchaser’s lender in relation to the Standard Security to be granted over the 
property or whether the lender will be able to rely on the Advance Notice submitted 
in relation to the purchase. 
 
Section 107 – Duties of certain persons 
This section imposes a statutory duty of care on the applicant and the applicant’s 
agent. The Society considers that it would be equitable for the Keeper to be subject 
to a similar duty of care. This duty would cover such matters as errors in P16 
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Reports (which compare Sasine title plans and boundary descriptions with the 
Ordnance Survey map) and delays in entering applications into the application 
record. 
 
Section 108 - Offence relating to applications for registration 
The Society notes that the Bill, as currently drafted, creates a new offence at Section 
108: 

(1) A person mentioned in subsection (2) commits an offence if the person— 
(a) makes a materially false or misleading statement in relation to an 
application for registration knowing that, or being reckless as to whether, the 
statement is false or misleading, or 
(b) intentionally fails to disclose material information in relation to such an 
 application or is reckless as to whether all material information is disclosed. 

 
The Society if fully supportive of and committed to all measures aimed at preventing 
and minimising any kind of fraudulent behaviour.  In this respect the Society has 
often worked, and continues to work, very closely with stakeholders, including the 
Registers of Scotland.   
 
However the Society is of the opinion that the proposed provision is not necessary 
for two reasons, (1) the current criminal law, both at common law and under statute, 
is sufficient to prosecute the mischief complained of, and (2) the introduction of this 
offence is disproportionate to the level of threat presented. 
 
(1) 
There already exist statutory and common law criminal offences which cover the 
mischief complained off.   The common law provides for the offence of fraud, and 
attempted fraud which extends to false representation by writings, words or conduct.  
Further offences are also provided for in the Proceeds of Crime Act 2002.   Part 7 
sets out a number of offences (appendix 1) which relate to money laundering.  
 
In addition, the Society is of the opinion that when a solicitor is completing and 
submitting registration forms they are effectively making a statutory declaration. If the 
solicitor provides false or misleading information in that declaration, then the making 
of false or misleading statements, whether intentionally or recklessly, may be 
pursued as contempt with the penalties that establishment of that offence carries 
(see Appendix 2).  
 
As well as criminal sanctions, the Society, as the regulator of the solicitors’ 
profession in Scotland, has strict rules in place to prevent and address any kind of 
wrongdoing by a practicing solicitor.  In particular, the Law Society of Scotland 
Practice Rules 2011, Rule 6 provides:  
 

6.23.1 Every independent legal professional who is regulated by the Society 
shall comply with the provisions of the Money Laundering Regulations. 
 
6.23.2 A regulated person shall demonstrate to the Society on request that 
the information held by him or by his practice unit is sufficient to evidence 
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compliance with the provisions of Part 7 of the Proceeds of Crime Act 2002 
and Part 3 of the Terrorism Act 2000. 

 
Where a solicitor is found to be in breach of the Society’s Rules, then the Society 
may take disciplinary action against that individual or firm of solicitors.    
 
The Society, therefore, is of the opinion that there exits sufficient deterrent in the 
form of existing law and practice rules to deter the mischief complained of. 
 
(2) 
The Society believes that the introduction of this offence is disproportionate to the 
level of threat presented.  The Society has not been presented with, nor is it aware 
of, sufficient evidence to demonstrate that the level of mischief to be apprehended is 
as extensive as suggested.  Accordingly the Society suggests that the number of 
cases where current ‘difficulties’ in prosecuting the mischief under existing criminal 
law arise, as forwarded to support the introduction of the offence, is very small in 
number. The Society also believes that the very small number identified could all be 
prosecuted under existing criminal law.  Statutory intervention to address cases 
which are of rarity would appear to be incongruous to the statutory process where 
adequate tools exist for prosecutors to pursue criminally reckless conduct by 
solicitors resulting in loss to a public body. 
 
The Land Registration Act 2002, which applies in England and Wales, provides for a 
similar offence and mirrors, to an extent, the proposed Section 108 offence.  The 
Crown Prosecution Service has confirmed to the Society that no proceedings or 
prosecutions have been brought under these provisions.    
 
The Society is of the opinion that the proposed wording of Section 108 (1) is not 
sufficient to give solicitors or other applicants sufficient notice of the types of 
behaviour, action or inaction which may result in criminal penalties being levied or 
indeed deprivations of liberty ensuing. The Society holds this to be a fundamental 
requirement of the criminal law in our society. 
 
The use of the term ‘Recklessness’ 
The Society notes, and is concerned, that the provision as drafted states that the 
mens rea required to satisfy the offence is intention or ‘recklessness’.  The Society 
believes that the term ‘recklessness’ is very problematic and is too vague to meet the 
requirement of due notice which is a tenet of the rule of law.  The term is not settled 
in Scots law, and may differ dependent on the offence pursued. Case law suggests 
that this should be an objective approach, with behaviour falling far below that of the 
competent person in the defendant’s position.  Applying this principle to 
conveyancing transactions, this is likely to demand a very high level of proof of 
malpractice, and will require expert evidence being lead to show that the solicitor’s 
actions fell far short of that of a competent practitioner.  The Society is of the view 
that it may be no easier to prosecute recklessness conduct under the proposed new 
offence as it is with intention, under the existing criminal law offence of fraud. 
 
In addition,  the use of the term ‘recklessness’ has the effect of criminalising 
professional service which, although unsatisfactory, falls short of fraudulent   As 
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drafted, this would cover those solicitors who make a genuine administration error in 
submitting an application for registration or any other dealings with the Registers of 
Scotland.   Unsatisfactory professional service, on the part of solicitors, in relation to 
land registration is already dealt with in a number of ways, and sanctions may be 
imposed on solicitors by both the Law Society of Scotland and the Scottish Legal 
Complaints Commission – both striving to eradicate unsatisfactory professional 
service.  Any loss suffered by clients may ultimately be recovered from the Scottish 
solicitors’ indemnity and guarantee funds and civil action may also be raised in the 
event of any loss.   
 
By incorporating the term ‘recklessness’ in this way, a solicitor may find him or 
herself facing criminal prosecution for a genuine error. The offence provision in the 
Land Registration Act 2002 makes no reference to reckless conduct and the notes in 
the annotated version of Current Law Statutes indicate that that offence cannot be 
committed negligently. 
 
Defences 
The Society believes that the defences require further consideration in order to avoid 
(1) unfair consequences arising from a lack of clarity in the terminology used and (2) 
a breakdown in the accepted conveyancing practice which has operated for a 
considerable number of years. 
 
(1) 
The Society notes that subsection (3) provides for a defence to the offence created 
by Section 108, and states: 
 

3) It is a defense for a person charged with an offence under subsection (1) 
(the “accused”) that the accused took all reasonable precautions and 
exercised all due diligence to avoid the commission of the offence. 

 
The Society has concerns about the proposed wording ‘all reasonable precautions’. 
What are all reasonable precautions?  This is a subjective test and the Bill fails to 
provide any definition or guidance to clarify. Again this falls short of what one might 
expect from an executive’s criminalisation of conduct.   The Society has the same 
concern with the stated wording ‘all due diligence’   
 
(2) 
The Society does not believe that the defence, set out in s.108 (4), adequately 
addresses the issue of the input of any other party to an application. The steps 
required to make out the defence are cumulative and the last limb of the defence 
introduces the undefined concept of solicitors taking "all such steps as could 
reasonably be taken" – this step suggests that there may be accepted procedures 
and enquiries which should be taken which are not themselves set out in the statute 
and nor may they necessarily be within the ken of the applicants in any given 
situation and any that agents may develop will necessarily result in delay and time 
costs to members of the public. 
 
Miscellaneous and General 
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We consider that the opportunity should be taken to include, in the Miscellaneous 
and General Section of the Bill, two provisions to address particular problems which 
have arisen in practice within the past year or so.  
 
Firstly, there should be clarification that s.160 of the Bankruptcy & Diligence etc 
(Scotland) Act 2007 does not alter the common law position and accordingly that 
Inhibitions registered against a seller after missives are concluded remain ineffective 
as the seller is already contractually bound to dispose of the property. This would 
remove the uncertainty caused by the Keeper’s current policy of excluding indemnity 
in these circumstances.  
 
Secondly there should be clarification that s.26 of the Conveyancing and Feudal 
Reform (Scotland) Act 1970 will operate to remove from the Title Sheet any 
remaining prior ranking or pari passu securities following a sale on repossession, 
even if the calling up procedure did not comply with the interpretation of the statutory 
requirements in the Supreme Court decision of RBS v Wilson in November 2010. 
 
Practical difficulties have arisen as a result of the policy of the Keeper, when 
processing applications for registration of dealings affected by this decision, not to 
remove from the relevant Title Sheet additional securities over the property which 
rank pari passu with or postponed to the security which has been called up. Normally 
such securities would be removed under s.26 of the 1970 Act.  However the 
Keeper's current policy is to disclose any remaining securities on the Title Sheet 
unless they have been formally discharged and to expressly exclude indemnity in 
respect of loss arising from rectification to delete those securities, or from the 
subjects being found not to have been disburdened of them in terms of s.26. As a 
result of this policy, Land and Charge Certificates issued to purchasers' agents in 
these circumstances will indicate that the title is subject to pari passu or postponed 
securities granted by the defaulting borrower and that these rank ahead of any new 
security granted by the purchaser.  
 
The Society has seen academic opinion to the effect that the Keeper's policy is not 
well-founded. In terms of s.26 the subjects are automatically disburdened of all 
securities on the recording of a disposition which bears to be in implementation of a 
sale. Accordingly any exclusion of indemnity relative to pari passu or postponed 
securities in these circumstances would result in an inaccuracy in the Land Register.  
 
The Society understands that over one hundred transactions are affected by this 
policy. It is unlikely that secondary lenders will be prepared to grant Discharges of 
their securities in these circumstances and affected parties will therefore have to 
consider an application to rectify the Register (in terms of s.9 of the Land 
Registration (Scotland) Act 1979) and, if this proves unsuccessful, an application to 
the Lands Tribunal for Scotland. This will involve purchasers in further delay, 
uncertainty and expense. An appropriate provision in the Bill could resolve this 
problem. 
 
 
The Law Society of Scotland 
27 January 2012 
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APPENDIX 1 

Part 7 Proceeds of Crime Act 2002 
 
327 Concealing etc 
(1)A person commits an offence if he—  
(a)conceals criminal property;  
(b)disguises criminal property;  
(c)converts criminal property;  
(d)transfers criminal property;  
(e)removes criminal property from England and Wales or from Scotland or from 
Northern Ireland.  
 
(2)But a person does not commit such an offence if—  
(a)he makes an authorised disclosure under section 338 and (if the disclosure is 
made before he does the act mentioned in subsection (1)) he has the appropriate 
consent;  
(b)he intended to make such a disclosure but had a reasonable excuse for not doing 
so;  
(c)the act he does is done in carrying out a function he has relating to the 
enforcement of any provision of this Act or of any other enactment relating to criminal 
conduct or benefit from criminal conduct.  
 
(3)Concealing or disguising criminal property includes concealing or disguising its 
nature, source, location, disposition, movement or ownership or any rights with 
respect to it.  
 
328 Arrangements 
(1)A person commits an offence if he enters into or becomes concerned in an 
arrangement which he knows or suspects facilitates (by whatever means) the 
acquisition, retention, use or control of criminal property by or on behalf of another 
person.  
 
(2)But a person does not commit such an offence if—  
(a)he makes an authorised disclosure under section 338 and (if the disclosure is 
made before he does the act mentioned in subsection (1)) he has the appropriate 
consent;  
(b)he intended to make such a disclosure but had a reasonable excuse for not doing 
so;  
(c)the act he does is done in carrying out a function he has relating to the 
enforcement of any provision of this Act or of any other enactment relating to criminal 
conduct or benefit from criminal conduct.  
 
329 Acquisition, use and possession 
(1)A person commits an offence if he—  
(a)acquires criminal property;  
(b)uses criminal property;  
(c)has possession of criminal property. 
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(2)But a person does not commit such an offence if—  
(a)he makes an authorised disclosure under section 338 and (if the disclosure is 
made before he does the act mentioned in subsection (1)) he has the appropriate 
consent;  
(b)he intended to make such a disclosure but had a reasonable excuse for not doing 
so;  
(c)he acquired or used or had possession of the property for adequate consideration;  
(d)the act he does is done in carrying out a function he has relating to the 
enforcement of any provision of this Act or of any other enactment relating to criminal 
conduct or benefit from criminal conduct.  
 
(3)For the purposes of this section—  
(a)a person acquires property for inadequate consideration if the value of the 
consideration is significantly less than the value of the property;  
(b)a person uses or has possession of property for inadequate consideration if the 
value of the consideration is significantly less than the value of the use or 
possession;  
(c)the provision by a person of goods or services which he knows or suspects may 
help another to carry out criminal conduct is not consideration.  
 
330 Failure to disclose: regulated sector 
(1)A person commits an offence if each of the following three conditions is satisfied.  
 
(2)The first condition is that he—  
(a)knows or suspects, or  
(b)has reasonable grounds for knowing or suspecting,  
that another person is engaged in money laundering. 
 
(3)The second condition is that the information or other matter—  
(a)on which his knowledge or suspicion is based, or  
(b)which gives reasonable grounds for such knowledge or suspicion,  
came to him in the course of a business in the regulated sector. 
 
(4)The third condition is that he does not make the required disclosure as soon as is 
practicable after the information or other matter comes to him.  
 
(5)The required disclosure is a disclosure of the information or other matter—  
(a)to a nominated officer or a person authorised for the purposes of this Part by the 
Director General of the National Criminal Intelligence Service;  
(b)in the form and manner (if any) prescribed for the purposes of this subsection by 
order under section 339.  
 
(6)But a person does not commit an offence under this section if—  
(a)he has a reasonable excuse for not disclosing the information or other matter;  
(b)he is a professional legal adviser and the information or other matter came to him 
in privileged circumstances;  
(c)subsection (7) applies to him.  
 
(7)This subsection applies to a person if—  
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(a)he does not know or suspect that another person is engaged in money 
laundering, and  
(b)he has not been provided by his employer with such training as is specified by the 
Secretary of State by order for the purposes of this section.  
 
(8)In deciding whether a person committed an offence under this section the court 
must consider whether he followed any relevant guidance which was at the time 
concerned—  
(a)issued by a supervisory authority or any other appropriate body,  
(b)approved by the Treasury, and  
(c)published in a manner it approved as appropriate in its opinion to bring the 
guidance to the attention of persons likely to be affected by it.  
 
(9)A disclosure to a nominated officer is a disclosure which—  
(a)is made to a person nominated by the alleged offender’s employer to receive 
disclosures under this section, and  
(b)is made in the course of the alleged offender’s employment and in accordance 
with the procedure established by the employer for the purpose.  
 
(10)Information or other matter comes to a professional legal adviser in privileged 
circumstances if it is communicated or given to him—  
(a)by (or by a representative of) a client of his in connection with the giving by the 
adviser of legal advice to the client,  
(b)by (or by a representative of) a person seeking legal advice from the adviser, or  
(c)by a person in connection with legal proceedings or contemplated legal 
proceedings.  
 
(11)But subsection (10) does not apply to information or other matter which is 
communicated or given with the intention of furthering a criminal purpose.  
 
(12)Schedule 9 has effect for the purpose of determining what is—  
(a)a business in the regulated sector;  
(b)a supervisory authority.  
 
(13)An appropriate body is any body which regulates or is representative of any 
trade, profession, business or employment carried on by the alleged offender.  
 
331 Failure to disclose: nominated officers in the regulated sector 
(1)A person nominated to receive disclosures under section 330 commits an offence 
if the conditions in subsections (2) to (4) are satisfied. 
  
(2)The first condition is that he—  
(a)knows or suspects, or  
(b)has reasonable grounds for knowing or suspecting,  
that another person is engaged in money laundering. 
 
(3)The second condition is that the information or other matter—  
(a)on which his knowledge or suspicion is based, or  
(b)which gives reasonable grounds for such knowledge or suspicion,  
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came to him in consequence of a disclosure made under section 330. 
 
(4)The third condition is that he does not make the required disclosure as soon as is 
practicable after the information or other matter comes to him.  
 
(5)The required disclosure is a disclosure of the information or other matter—  
(a)to a person authorised for the purposes of this Part by the Director General of the 
National Criminal Intelligence Service;  
(b)in the form and manner (if any) prescribed for the purposes of this subsection by 
order under section 339.  
 
(6)But a person does not commit an offence under this section if he has a 
reasonable excuse for not disclosing the information or other matter.  
 
(7)In deciding whether a person committed an offence under this section the court 
must consider whether he followed any relevant guidance which was at the time 
concerned—  
(a)issued by a supervisory authority or any other appropriate body,  
(b)approved by the Treasury, and  
(c)published in a manner it approved as appropriate in its opinion to bring the 
guidance to the attention of persons likely to be affected by it.  
 
(8)Schedule 9 has effect for the purpose of determining what is a supervisory 
authority.  
 
(9)An appropriate body is a body which regulates or is representative of a trade, 
profession, business or employment.  
 
332 Failure to disclose: other nominated officers 
(1)A person nominated to receive disclosures under section 337 or 338 commits an 
offence if the conditions in subsections (2) to (4) are satisfied.  
 
(2)The first condition is that he knows or suspects that another person is engaged in 
money laundering.  
 
(3)The second condition is that the information or other matter on which his 
knowledge or suspicion is based came to him in consequence of a disclosure made 
under section 337 or 338.  
 
(4)The third condition is that he does not make the required disclosure as soon as is 
practicable after the information or other matter comes to him.  
 
(5)The required disclosure is a disclosure of the information or other matter—  
(a)to a person authorised for the purposes of this Part by the Director General of the 
National Criminal Intelligence Service;  
(b)in the form and manner (if any) prescribed for the purposes of this subsection by 
order under section 339.  
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(6)But a person does not commit an offence under this section if he has a 
reasonable excuse for not disclosing the information or other matter.  
 
333 Tipping off 
(1)A person commits an offence if—  
(a)he knows or suspects that a disclosure falling within section 337 or 338 has been 
made, and  
(b)he makes a disclosure which is likely to prejudice any investigation which might 
be conducted following the disclosure referred to in paragraph (a).  
 
(2)But a person does not commit an offence under subsection (1) if—  
(a)he did not know or suspect that the disclosure was likely to be prejudicial as 
mentioned in subsection (1);  
(b)the disclosure is made in carrying out a function he has relating to the 
enforcement of any provision of this Act or of any other enactment relating to criminal 
conduct or benefit from criminal conduct;  
(c)he is a professional legal adviser and the disclosure falls within subsection (3).  
 
(3)A disclosure falls within this subsection if it is a disclosure—  
(a)to (or to a representative of) a client of the professional legal adviser in connection 
with the giving by the adviser of legal advice to the client, or  
(b)to any person in connection with legal proceedings or contemplated legal 
proceedings.  
 
(4)But a disclosure does not fall within subsection (3) if it is made with the intention 
of furthering a criminal purpose.  
 
334 Penalties 
(1)A person guilty of an offence under section 327, 328 or 329 is liable—  
(a)on summary conviction, to imprisonment for a term not exceeding six months or to 
a fine not exceeding the statutory maximum or to both, or  
(b)on conviction on indictment, to imprisonment for a term not exceeding 14 years or 
to a fine or to both.  
 
(2)A person guilty of an offence under section 330, 331, 332 or 333 is liable—  
(a)on summary conviction, to imprisonment for a term not exceeding six months or to 
a fine not exceeding the statutory maximum or to both, or  
(b)on conviction on indictment, to imprisonment for a term not exceeding five years 
or to a fine or to both.  
 
Disclosures 
337 Protected disclosures 
(1)A disclosure which satisfies the following three conditions is not to be taken to 
breach any restriction on the disclosure of information (however imposed).  
 
(2)The first condition is that the information or other matter disclosed came to the 
person making the disclosure (the discloser) in the course of his trade, profession, 
business or employment.  
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(3)The second condition is that the information or other matter—  
(a)causes the discloser to know or suspect, or  
(b)gives him reasonable grounds for knowing or suspecting,  
that another person is engaged in money laundering. 
 
(4)The third condition is that the disclosure is made to a constable, a customs officer 
or a nominated officer as soon as is practicable after the information or other matter 
comes to the discloser.  
 
(5)A disclosure to a nominated officer is a disclosure which—  
(a)is made to a person nominated by the discloser’s employer to receive disclosures 
under this section, and  
(b)is made in the course of the discloser’s employment and in accordance with the 
procedure established by the employer for the purpose. 
  
338 Authorised disclosures 
(1)For the purposes of this Part a disclosure is authorised if—  
(a)it is a disclosure to a constable, a customs officer or a nominated officer by the 
alleged offender that property is criminal property,  
(b)it is made in the form and manner (if any) prescribed for the purposes of this 
subsection by order under section 339, and  
(c)the first or second condition set out below is satisfied.  
 
(2)The first condition is that the disclosure is made before the alleged offender does 
the prohibited act. 
  
(3)The second condition is that—  
(a)the disclosure is made after the alleged offender does the prohibited act,  
(b)there is a good reason for his failure to make the disclosure before he did the act, 
and  
(c)the disclosure is made on his own initiative and as soon as it is practicable for him 
to make it.  
 
(4)An authorised disclosure is not to be taken to breach any restriction on the 
disclosure of information (however imposed).  
 
(5)A disclosure to a nominated officer is a disclosure which—  
(a)is made to a person nominated by the alleged offender’s employer to receive 
authorised disclosures, and  
(b)is made in the course of the alleged offender’s employment and in accordance 
with the procedure established by the employer for the purpose.  
 
(6)References to the prohibited act are to an act mentioned in section 327(1), 328(1) 
or 329(1) (as the case may be).  
 
339 Form and manner of disclosures 
(1)The Secretary of State may by order prescribe the form and manner in which a 
disclosure under section 330, 331, 332 or 338 must be made.  
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(2)An order under this section may also provide that the form may include a request 
to the discloser to provide additional information specified in the form.  
 
(3)The additional information must be information which is necessary to enable the 
person to whom the disclosure is made to decide whether to start a money 
laundering investigation.  
 
(4)A disclosure made in pursuance of a request under subsection (2) is not to be 
taken to breach any restriction on the disclosure of information (however imposed).  
 
(5)The discloser is the person making a disclosure mentioned in subsection (1).  
 
(6)Money laundering investigation must be construed in accordance with section 
341(4).  
 
(7)Subsection (2) does not apply to a disclosure made to a nominated officer.  
Interpretation 
 
340 Interpretation 
(1)This section applies for the purposes of this Part.  
 
(2)Criminal conduct is conduct which—  
(a)constitutes an offence in any part of the United Kingdom, or  
(b)would constitute an offence in any part of the United Kingdom if it occurred there.  
 
(3)Property is criminal property if—  
(a)it constitutes a person’s benefit from criminal conduct or it represents such a 
benefit (in whole or part and whether directly or indirectly), and  
(b)the alleged offender knows or suspects that it constitutes or represents such a 
benefit.  
 
(4)It is immaterial—  
(a)who carried out the conduct;  
(b)who benefited from it;  
(c)whether the conduct occurred before or after the passing of this Act.  
 
(5)A person benefits from conduct if he obtains property as a result of or in 
connection with the conduct.  
 
(6)If a person obtains a pecuniary advantage as a result of or in connection with 
conduct, he is to be taken to obtain as a result of or in connection with the conduct a 
sum of money equal to the value of the pecuniary advantage.  
 
(7)References to property or a pecuniary advantage obtained in connection with 
conduct include references to property or a pecuniary advantage obtained in both 
that connection and some other.  
 
(8)If a person benefits from conduct his benefit is the property obtained as a result of 
or in connection with the conduct.  
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(9)Property is all property wherever situated and includes—  
(a)money;  
(b)all forms of property, real or personal, heritable or moveable;  
(c)things in action and other intangible or incorporeal property.  
 
(10)The following rules apply in relation to property—  
(a)property is obtained by a person if he obtains an interest in it;  
(b)references to an interest, in relation to land in England and Wales or Northern 
Ireland, are to any legal estate or equitable interest or power;  
(c)references to an interest, in relation to land in Scotland, are to any estate, interest, 
servitude or other heritable right in or over land, including a heritable security;  
(d)references to an interest, in relation to property other than land, include 
references to a right (including a right to possession).  
 
(11)Money laundering is an act which—  
(a)constitutes an offence under section 327, 328 or 329,  
(b)constitutes an attempt, conspiracy or incitement to commit an offence specified in 
paragraph (a),  
(c)constitutes aiding, abetting, counselling or procuring the commission of an offence 
specified in paragraph (a), or  
(d)would constitute an offence specified in paragraph (a), (b) or (c) if done in the 
United Kingdom.  
 
(12)For the purposes of a disclosure to a nominated officer—  
(a)references to a person’s employer include any body, association or organisation 
(including a voluntary organisation) in connection with whose activities the person 
exercises a function (whether or not for gain or reward), and  
(b)references to employment must be construed accordingly.  
 
(13)References to a constable include references to a person authorised for the 
purposes of this Part by the Director General of the National Criminal Intelligence 
Service. 
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Appendix 2 

Statutory Declaration 
 
Solicitors are licensed under an Act of Parliament to make statements and carry out 
legal acts as part of a public office on behalf of clients. When a solicitor completes a 
return to the Registers, as with a tax return or a confirmation to an estate on behalf 
of a client, he effects changes in publicly held registers which deal with the identity of 
persons and their ownership of property. That is why many in the profession have 
always believed that when they are completing and submitting forms on behalf of 
clients they are making declarations under statute - the statute that regulates their 
public office. In this respect the terms of Criminal Law (Consolidation) (Scotland) Act 
1995 c. 39 S 44 should apply:- 
 

"False statements and declarations. 

44 (1) Any person who— 

(a) is required or authorised by law to make a statement on oath for any purpose; 
and 

(b) being lawfully sworn, willfully makes a statement which is material for that 
purpose and which he knows to be false or does not believe to be true, 

shall be guilty of an offence and liable on conviction to imprisonment for a term not 
exceeding five years or to a fine or to both such fine and imprisonment. 

(2) Any person who knowingly and wilfully makes, otherwise than on oath, a 
statement false in a material particular, and the statement is made— 

(a) in a statutory declaration; or 

(b) in an abstract, account, balance sheet, book, certificate, declaration, entry, 
estimate, inventory, notice, report, return or other document which he is authorised 
or required to make, attest or verify by, under or in pursuance of any public general 
Act of Parliament for the time being in force; or 

(c) in any oral declaration or oral answer which he is authorised or required to 
make by, under or in pursuance of any public general Act of Parliament for the 
time being in force; or 

(d) in any declaration not falling within paragraph (a), (b), or (c) above which he is 
required to make by an order under section 2 of the Evidence (Proceedings in Other 
Jurisdictions) Act 1975, 

shall be guilty of an offence and liable on conviction to imprisonment for a term not 
exceeding two years or to a fine or to both such fine and imprisonment. 

(3) Any person who— 

(a) procures or attempts to procure himself to be registered on any register or roll 
kept under or in pursuance of any Act of Parliament for the time being in force of 
persons qualified by law to practice any vocation or calling; or 

(b) procures or attempts to procure a certificate of the registration of any person on 
any such register or roll, 
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by wilfully making or producing or causing to be made or produced either verbally or 
in writing, any declaration, certificate or representation which he knows to be false or 
fraudulent, shall be guilty of an offence and be liable on conviction to imprisonment 
for a term not exceeding 12 months or to a fine or to both such fine and 
imprisonment. 

(4) Subsection (2) above applies to any oral statement made for the purpose of any 
entry in a register kept in pursuance of any Act of Parliament as it applies to the 
statements mentioned in that subsection." 
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SUPPLEMENTARY SUBMISSION FROM REGISTERS OF SCOTLAND 

Meeting of the Economy, Energy and Tourism Committee on 25 January 2012 
 
Thank you for your letter of 26 January requesting certain information following 
my appearance at the committee on 25 January. Annexes A to E contain the 
information requested and correspond to the five bullet points in your letter. 
 
In relation to Annex E, I am aware of discussions you have had with the Bill team 
about the content of the paper for submission to the Registers of Scotland Board 
in March. That paper does not, and was never intended to, cover the proposed 
fees that will be charged under subordinate legislation to be made under the Bill.  
I have reviewed the official report of the meeting of the committee on 25 January 
and am satisfied that I did not undertake to provide this. Furthermore, Registers 
of Scotland are not in a position to provide such information in advance of the 
passage of the Bill through Parliament. However, as I said in my evidence to the 
committee, any fee order made under the Bill will be subject to affirmative 
procedure and so the committee’s approval for any new fee arrangements will 
be needed before a fee order can come into force. 
 
If you need anything further to assist the work of the committee please do not 
hesitate to get in touch. 
 
Yours sincerely 
 
 

 
 
 
 
SHEENAGH ADAMS 
Keeper of the Registers of Scotland 
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Annex A: Errors of a clerical nature: correction of Land Register Title Sheets 

 
1. Land Register title sheets do, from time to time, contain errors of a clerical 

nature. Such errors do not impact on the legal accuracy of the Land Register. 
The most common example is that of a simple typographical error. Our published 
guidance on errors of a clerical nature is set out in the Registration of Title 
Practice Book (paragraph 7.2). It invites solicitors to return the certificate of title 
for amendment. It advises that the certificate of title can be returned upon finding 
the error or the certificate can be retained and the error can be brought to the 
Keeper’s attention when the title is next transacted against. In practice, roughly 
half of corrections are returned following issue of the certificate of title and half 
when the title is next transacted with.  

 
2. We are presently rolling out an updated quality management system that 

follows the principles set out in ISO9001.  One objective of that quality 
management system is to reduce the number of clerical errors.  Our target for 
correction cases is for 98.5% accuracy; that is to say that the target is to achieve 
a correction return rate of no more than 1.5% of applications despatched.  The 
table below provides data on the number of correction cases compared with Land 
Registration output:  

 
 

Year Land Register 
Output 

Correction cases % of applications 
despatched 

2011-12 
(YTD) 

197,911 3,307 1.7% 

2010-11 277,858 4,550 1.6% 
2009-10 249,720 4,286 1.7% 
2008-09 359,137 5,847 1.6% 
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Annex B: Report on usage of Automated Registration of Title to Land (ARTL) 
 

Background 

1. ARTL is the automated registration of title to land IT system run by the Registers 
of Scotland.  It enables electronic registration of deeds that effect land and 
property that is registered in the Land Register. Part of the system (digital 
Standard Securities and Discharges) went live in August 2007. The remaining 
part of the system (digital Dispositions and other deeds) went live in 
February/March 2008. The system had its official launch in December 2009. 

Transactions available under ARTL 

2. Where a property is registered on the Land Register, the following deed types are 
capable of registration using ARTL: 

 Discharge of Standard Security; 
 Disposition; 
 Standard Security; 
 Simple Assignations of Lease; 
 Assignation of single Standard Security; 
 Notices of Payment of Improvement Grant; 
 Notice of Payment of Repairs Grant;  
 Notice of cessor of Improvement Grant; 
 Notice of cessor of Repairs grant; 
 Charging Order; 
 Discharge of Charging Order; 
 HASSASSA1 Charging order; and 
 Discharge of HASSASSA Charging order. 

3. However, not all dealing with whole transactions can be processed using ARTL. 
In particular, transactions that require evidence of links in title are unsuitable.  

 
4. ARTL was not designed to process applications that require a First Registration 

in the Land Register or a Transfer of Part of a title already registered in the Land 
Register cannot be processed using ARTL. These types of application are more 
complex and involve work (including mapping of the titles). 

 
5. One of the positive applications of ARTL is the inclusion of the Stamp Duty Land 

Tax form in the application for registration. The form is populated as the 
application is progressed and so the final version requires minimal input from the 
solicitor, thus facilitating the process. Registers of Scotland acts as an 
intermediary between the purchaser and the tax office, with funds drawn for 
stamp duty at the time as the application and then passed on to HM Revenue 
and Customs by the Keeper.  

                                            
1 Health and Social Services and Social Security Adjudications Act 1983 
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Applications processed through ARTL 
 
6. The total number of applications that have been processed by ARTL since its 

introduction is around 52,400.  The table below shows the number of each 
application type submitted for registration via ARTL in that year. 

 
 

Deed type deed 2007 2008 2009 2010 2011 
Charge Charging Order 0 0 0 6 0 
 HASSASSA 

Charging order 
0 2 18 61 12 

 Notice of Payment 
of Improvement 
Grant 

0 12 189 920 518 

 Notice of Payment 
of Repairs Grant 
 

0 5 183 4,010 2,094 

 Standard Security 531 6,903 4,381 3,413 8,382 
Discharge Discharge of 

Charging order 
0 0 0 0 1 

 Discharge of 
HASSASSA 
Charging order 

0 0 0 4 2 

 Discharge of 
Standard Security 

482 4,990 4,899 5,278 4,028 

 Notice of cessor of 
Improvement 
Grant 

0 0 0 1 0 

Title 
Transfers 
 

Assignation of 
Lease 
 

0 0 1 0 2 

 Disposition 0 12 48 203 821 
Total  1,013 11,924 9,719 13,896 15,860 

     
Monthly figures 
 
7. The table below gives a breakdown of ARTL submissions for each month in 

2011.  In addition, the table includes the percentage of the ARTL applications in 
comparison with the total number of dealing with whole applications received by 
RoS.  The table also lists the number of organisations using ARTL each month. 
 

  
Month 
(2011) 

Submissions Transfers Charges2 Discharges3 No. of non 
ARTL 

ARTL as % 
of Dealings 

Number  of 
organisations 

                                            
2 Charges include, Charging Order, HASSASSA Charging Order, Notice of Payment of Improvement Grant, 
Notice of Payment of Repairs Grant and Standard Security 
3 Discharges include; Discharge of Charging Order, Discharge of HASSASSA Charging Order, Discharge of 
Standard Security and Notice of cessor on Improvement Grnat. 
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Dealings using ARTL 

Jan 1,289 39 807 463 14,800 8.71 51 
Feb 1,521 46 1,241 263 14,668 10.37 62 
Mar 1,296 57 938 360 17,131 7.57 57 
Apr 1,252 84 927 295 15,619 8.02 86 
May 1,393 92 1,109 245 16,513 8.44 81 
Jun 1,210 65 829 381 17,230 7.02 79 
Jul 1,210 65 869 260 16,950 6.86 79 

Aug 1,666 103 1,245 427 19,500 8.54 74 
Sep 1,185 103 832 372 17,595 6.73 65 
Oct 975 63 695 279 17,121 5.69 64 
Nov 1,245 68 831 410 18,132 6.87 66 
Dec 980 61 683 276 17,940 5.46 71 

 
Number of ARTL dealings 
 
8. Of the total dealing with whole applications sent in for registration on the Land 

Register in 2011, 40-50% are ARTL compatible. 
 
Use of ARTL 
 
9. There are 686 law firms (of 896 known firms practicing property law), 29 lenders 

and 13 local authorities currently signed up to use the ARTL system. 
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Annex C: briefing on advance notices 
 
1. The purpose of this briefing to provide clarification on the effect of advance 

notices for dispositions, standard securities and servitudes. The provisions for 
advance notices are contained in Part 4 of the Bill. The effect of advance notices 
is governed by section 58 of the Land Registration etc. (Scotland) Bill. 

 
Background 
 
2. Advance notices were devised by the Scottish Law Commission to provide 

protection for deeds before they are registered.  They are primarily designed to 
protect deeds from a competing deed or the insolvency of the granter. 

 
Effect of Advance Notice on dispositions 
 
3. The purpose of an advance notice protecting a disposition is to ensure that the 

purchaser of the property becomes the registered proprietor and therefore 
obtains their legal right in the property; this is referred to legally as a "real right" in 
property. Having the real right provides security of ownership. With the real right 
comes the ability to convey the subjects to another party or obtain lending over 
the subjects. Third parties can inspect the register and confirm the person with 
the real right in relation to any registered property. 

 
4. It is anticipated that an advance notice will be placed on the register prior to the 

granting of the deed. Once the advance notice has been placed on the register, 
the purchaser of the property will have a 35-day protected period to register their 
disposition.  Section 58(2) is the crucial section to determine the effect of an 
advance notice for a disposition. During the 35-day period, the protected deed is 
protected from the effect of any later deed submitted for registration against the 
property specified in the advance notice.  To illustrate: Mr Smith has agreed to 
buy a house registered under MID12345 from Mr Jones: 

 

 on day 1, an advance notice is placed on the application record of the 
Land Register.  The notice shows that a protected 35-day period is now 
running for the disposition from Mr Jones to Mr Smith over the property 
MID12345; 

 on day 3 the disposition is delivered from Mr Jones to Mr Smith; 

 on day 5 Mr Jones delivers a competing disposition to Mr Macdonald (this 
deed is not protected); 

 on day 7 Mr Macdonald submits his application for registration; 

 on day 8 the register is updated to show that Mr Macdonald is now the 
registered proprietor of MID12345; 

 on day 14 the disposition from Mr Jones to Mr Smith is submitted for 
Registration; 
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 on day 15, the register is updated to show that Mr Smith is now the 
registered proprietor of MID12345, Mr Macdonald is no longer the 
registered proprietor. 

 
5. In this scenario the advance notice has the effect of assuring that Mr Smith 

became the registered proprietor. Mr Macdonald's disposition was registered first. 
Without the advance notice, when Mr Smith's disposition was received by the 
Keeper the application would have been rejected as Mr Jones, the granter of the 
disposition was no longer the registered proprietor. 

 
Effect of advance notices on Standard Securities 
 
6. The effect of advance notices protecting standard securities is slightly different 

than for dispositions. They also have a different effect depending on the 
circumstances in which they are used.  The examples below give an illustration of 
how advance notices will work in differing circumstances: 

 
Example 1: effect of advance notice for standard security, on a standard security 

 
 X, who is the owner of Greymains, grants an advance notice in favour of Y 

in respect of a prospective standard security over the property; 

 the advance notice is entered in the application record of the Land 
Register on 1st May; 

 X delivers a standard security over the property to Y but also a standard 
security over it to Z; 

 on 8th May, Z’s standard security is registered in the Land Register; 

 on 15th May, Y’s standard security is registered in the Land Register; 

 from 15th May, Y’s standard security ranks ahead of Z’s standard security. 

 
7. The effect of the advance notice in this example is to reverse the ranking4 of the 

standard securities.  It is the normal practice for standard securities to appear on 
the register in date order. In this example, as the standard security in favour of Z 
was registered first, this would normally appear on the register first, with the 
standard security in favour of Y appearing second.  The advance notice changes 
this order. This effect is a result of the operation of the rule in s.58(3)(b) which 
states that "the Keeper must amend the register so that it gives effect (if any) to 
deed Z as if it were registered after deed Y".  As X is the owner of the property 
both standard securities have effect and can remain on the register. 

 
Example 2: effect of advance notice for standard security, on a disposition 

 
 X, who is the owner of Purplemains, grants an advance notice in favour of 

Y in respect of a prospective standard security over the property; 

                                            
4 Ranking of standard securities is the order they appear on the register.  This is usually date order, with the first 
register taking priority. The creditor who has first priority has first claim on any funds if a house is repossessed. 
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 the advance notice is entered in the application record of the Land 
Register on 1st May; 

 X delivers a standard security over the property to Y but also a disposition 
in respect of it to Z; 

 on 8th May, Z’s disposition is registered in the Land Register; 

 on 15th May, Y applies for registration of the standard security in the Land 
Register; 

 the Keeper accepts Y’s application and Z’s land is encumbered with the 
standard security as from 15th May. 

 
8. In this example, the effect is to enable the standard security that was granted by 

X to Y to be registered despite the fact that Z is now the registered title holder.  If 
there had not been an advance notice the application to register the standard 
security in favour of Y would have been rejected as Z rather than X is the 
registered proprietor. 

 
Example 3: effect of advance notice for disposition on a standard security 

 
 X, who is the registered proprietor of Yellowmains, grants an advance 

notice in favour of Y in respect of a prospective disposition of the property. 

 The advance notice is entered in the application record of the Land 
Register on 1st May. 

 X delivers the disposition to Y but also a standard security over the 
property to Z. 

 On 8th May, the standard security is registered in the Land Register. 

 On 15th May, the disposition is registered in the Land Register. 

 Consequences: The Keeper removes the standard security from the Land 
Register. 

 
9. In this example the disposition is protected and the standard security is 

unprotected. When the disposition in favour of Y is registered the Land Register 
is updated to reflect that Y is now the registered proprietor. The effect of section 
58(3) is to remove the standard security from the register (since as X is no longer 
the registered proprietor of the property the standard security is of no effect and 
therefore it has to be removed from the register). 

 
Effect of advance notices on servitudes 
 
10. In the case of advance notices for servitudes, they will work in a similar way as 

they do for dispositions. The examples below illustrate how they will work: 
 

Example 1:  effect of advance notice for servitude on a disposition 
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 X, who is the owner of Greenmains, grants an advance notice in favour of 
Y in respect of a prospective servitude over the property; 

 the advance notice is entered in the application record of the Land 
Register on 1st May; 

 X delivers a deed of servitude over the property to Y, but also a disposition 
in respect of it to Z; 

 on 8th May, the disposition is registered in the Land Register; 

 on 15th May, Y applies for registration of the deed of servitude in the Land 
Register; 

 the Keeper accepts Y’s application and Z’s land is encumbered with the 
servitude as from 15th May. 

 
11.  In this example, the servitude has been protected and the disposition has not.  

The application to register that disposition is received by the Keeper first. The 
Land Register is updated to show that Z is the proprietor. The servitude is 
registered second. If the servitude had not been protected, the application would 
have been rejected, as X is not the registered proprietor.  As the servitude is 
protected, it is registered by virtue of section 58(3)(a).  The registration of the 
servitude does not affect the validity of Z's title and therefore Z remains the 
registered proprietor of the subjects. 

 
Example 2: effect of advance notice for a disposition on a servitude 

 
 X, who is the owner of Bluemains, grants an advance notice in favour of Y 

in respect of a prospective disposition over the property; 

 the advance notice is entered in the application record of the Land 
Register on 1st May; 

 X delivers a disposition over the property to Y but also a servitude over the 
property to Z; 

 on 8th May, the servitude is registered in the Land Register; 

 on 15th May, Y applies for registration of the disposition in the Land 
Register; 

 the Keeper accepts Y’s application and removes the servitude from the 
register. 

12. This example is the reverse of the example 1: the disposition is protected and the 
servitude is not.  In this case, the servitude is registered first, and the Land 
Register is updated to reflect that the property is burdened with the servitude.  
When the protected disposition is submitted, the Land Register is updated to 
reflect that Y is now the proprietor of the property. The servitude is removed from 
the register as X is no longer the proprietor of the property and therefore the 
servitude does not have effect. 
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Annex D: View on Know Edge Limited proposals 
 
Know Edge proposal 
 
1. In their written submission to the Economy, Enterprise and Tourism 

Committee, Know Edge Ltd propose that citizens should be more involved in the 
completion of the Land Register by enabling them to capture, record and submit 
their land rights through the use of mobile telephones able to access the internet. 

 
2. It suggests that RoS should use this information to form the basis of a 

provisional registration, which could be upgraded to a competent registration if 
the data was verified. In its view, this would allow for the Land Register to be 
completed more rapidly than the increased triggers for registration in the Bill.  

 
Review of proposal 
 
3. The completion of the Land Register is desirable for the agreed aim of a 

transparent, affordable, and easy to use record of rights in land. However, the 
proposal lacks detail and does not take into account: 

 
 the long history of public registration of rights in land in Scotland; and  
 how rights in property are classified and constituted in Scots law. 

 
4. The laudable aims advocated by Know Edge Ltd. may be more relevant for 

countries without robust systems of land administration. Since 1617, the General 
Register of Sasines and the Land Register have developed into an effective 
public record which, combined with the high standards in professional 
conveyancing and principled property law, has given Scotland an effective 
balance between certainty of ownership and ease of transacting with land. 

 
5. Property law is concerned with rights in things, known as real rights, which 

contrast with rights against persons, known as personal rights and which properly 
fall under the law of obligations. A personal right is created from a written deed 
granting the right being delivered to the grantee. The real right is created only 
when the deed granting the right is publicly registered in the Land Register or the 
Sasine Register.  

 
6. Data gathered and submitted to the Keeper by a citizen (about, for example, 

the extent of the property they own or the benefit of a servitude they enjoy) may 
represent a one-sided view of such rights. If this data is not included in a deed 
that meets robust legal requirements, it could not be used to populate the register 
without substantial rewriting of property law.  To rewrite property law to enable 
this would, in our view, be outwith the scope of the Land Registration Bill.  
However, that is not to say that citizen-sourced data could not be useful.  It is 
easy to envisage a use for a large set of data of this nature in the completion of 
the Land Register by voluntary and Keeper-induced registrations. But that data 
would be supplementary to the data usually required. Part 10 of the Bill contains 
powers for the Scottish Ministers by subordinate legislation to make electronic 
documents valid and allow their registration in the Keeper's registers. This part 
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does not preclude the submission of a valid electronic deed for registration from a 
mobile device. 
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SUPPLEMENTARY SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND (3) 
 
Re: Land Registration (Scotland) Bill- Oral Evidence 
 
We write in relation to the above bill, and the oral evidence of the 25 January 2012, 
at which the Keeper of the Register, Sheenagh Adams and the head of the bill team, 
Gavin Henderson, appeared before the Committee as witnesses. 
 
As we understand from the Official Report of that evidence session (page 874) 
Sheenagh Adams indicated that the judicial Factor of the Law Society of Scotland 
(Morna Grandison) was of the view that section 108 (the offence provision) was 
necessary, in particular the Keeper stated: 
 
'Obviously, section 108 has been included in the bill on the advice of the police force, 
those who are responsible for dealing with serious crime and the Lord Advocate. 
Indeed, the judicial factor in the Law Society of Scotland has taken the view 
that the section is a necessary and helpful addition to the tools that are 
available to combat fraud' 
 
This statement is incorrect in so far as the Judicial Factor of the Society has given no 
such view that the section is either necessary or helpful. 
 
We also note that the Keeper, in relation to rejection fees, indicated that the Society 
'strongly supports the rejection fee' (page 876). Again, this is not the case. To clarify, 
the Society has been working closely wih the RoS over recent years to reduce the 
number of rejected applications, and although the Society did not object to the 
introduction of a 'rejection fee, we did not offer support of this. 
 
We would ask that you bring the above points to the Committee's attention. 
 
If you have any questions in relation to this, please contact Brian Simpson or 
John Scott direct. 
 
The Keeper has been provided with a copy of this correspondence. 
 

The Law Society of Scotland 
1 February 2012 
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Economy, Energy and Tourism Committee  

5th Meeting 2012, (Session4), Wednesday, 8 February 2012 

European Commission Work Programme – priorities for the Committee 

 

Background 

1. The Scottish Parliament, in December 2010, agreed its European Strategy for 
Parliament-wide EU engagement and scrutiny. The Strategy defines the Parliament’s 
objectives and priorities and states that the main role of the Scottish Parliament in relation 
to Europe is to scrutinise the Scottish Government and its engagement in Europe.1 In order 
to achieve this, the Parliament agreed it needed to: 

 
 Develop its approach to early engagement and the ‘upstream’ setting of the agenda 

and 
 Scrutinise emerging EU legislative proposals 

2. An annual review of the European Commission Work Programme (CWP) is 
undertaken by each subject committee with the aim of determining a limited number of 
strategic priorities for action. The European and External Relations Committee will compile 
all the committees’ priorities and proposed actions and a debate will be held in 
February/March on the CWP and priorities for Parliamentary action. 
 
Introduction 

3. The purpose of this paper is to agree the Economy, Energy and Tourism 
Committee’s priorities within the CWP. 
 
4. The EU reporter acts as a champion for EU matters within the committee and, as 
such, is responsible for identifying proposals within the CWP that merit further 
consideration. The attached extracts from the CWP represent a “first cut” of issues felt to 
be relevant to the Committee’s remit and worthy of follow up action. 
 
Action 

5. The Committee has a number of options for taking these issues forward. All the 
proposals set out in Annexe A, below, will be reviewed and new legislation agreed over the 
next 18 months making this an opportune time to engage with them. 
 

 The Committee is asked to agree to adopt the priorities for EU scrutiny set out in 
Annexe A. 

The Committee may also wish to: 

 Write to the Scottish Government for information on how the Government is 
proposing to engage with these proposals and ascertain whether any are likely to 
involve subsidiarity issues. 

                                                 
1 http://www.scottish.parliament.uk/parliamentarybusiness/PreviousCommittees/26021.aspx 
 



 2

 Write to the EU to inform them of the Committee’s agreed areas of interest within 
the Commission Work Programme. 

 Subject to a further decision by the Committee, consider whether to take written 
and/or oral evidence from key stakeholders in an attempt to influence the 
development of the new regulations. 

 Forward Official Reports of meetings where the relevant topic areas are discussed 

 Agree to seek approval to send the EU reporter to Brussels to engage with the 
Commission on the agreed elements of the CWP where this is felt to be useful. 

 

Stuart McMillan 
European reporter to the Economy, Energy and Tourism Committee 
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Annexe A 
Energy 

Background 

The Scottish Government’s Action Plan for European Engagement undertakes to focus 
engagement on four key areas, of which Energy and Climate Change is one. Also, the 
Scottish Government’s 2020 Routemap for Renewables notes that Scotland’s target of 
producing the equivalent of 100% of consumed electricity from renewable sources by 2020 
is the most ambitious in the EU, and states: 

“Across all scales of renewable generation, from householder to community to 
largescale commercial schemes, the Scottish Government is working to make 
Scotland the renewables powerhouse of Europe. The benefits are not only in terms of 
energy generation and future security of supply, but can underpin our economic 
recovery over the next decade and beyond.” 

Communication on a possible future Renewable Energy Strategy (non-legislative)- May 
2012 

The Renewable Energy Strategy (RES) is a non-legislative initiative due for adoption in the 
second quarter of 2012. It will build on the Energy Roadmap 2050, which covers all energy 
sources, and states that it: 

… does not replace national, regional and local efforts to modernize energy supply, 
but seeks to develop a long-term European technology-neutral framework in 
which these policies will be more effective. It argues that a European approach to 
the energy challenge will increase security and solidarity and lower costs compared 
to parallel national schemes by providing a wider and flexible market for new 
products and services.  

The Commission’s Roadmap linked to the RES notes that the EU has a framework for 
addressing climate change, pollution, security of energy supply, and European industrial 
innovation up to 20202. However, there are regulatory concerns and market barriers 
associated with developing renewable energy in a decarbonised economy from 2020 
onwards. The RES Communication will therefore consider regulatory and market etc. 
concerns for the post 2020 period. The RES Roadmap states: 

The historical piecemeal development of the renewable energy industry, of national 
electricity markets and systems and of national policies to support renewable 
energy appears quite suboptimal. Different national approaches have failed to 
generate a large European market necessary for the development of renewable 
energy (insufficient to meet the 2010 targets for example) and have created barriers 
which have hindered competition and growth of SME energy companies including 
producers of renewable energy. 

Therefore:  

Only EU action and coordination will ensure the necessary cooperation and 
cohesion to ensure climate and energy policy goals are reached. 

                                                 
2 Legally binding energy and climate change targets for 2020 are to reduce greenhouse gas emissions by 
20%, to increase the share of renewable energy (electricity, heating and transport) to come from renewable 
sources by 2020, and to make a 20% improvement in energy efficiency. 
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The forthcoming Communication is intended to explore more deeply the issues and policy 
options surrounding the creation of a post 2020 renewable energy framework; such as:  

 targets 
 financing instruments 
 European support framework 
 consumer protection regulation 
 infrastructure & planning rules 
 electricity market design measures 

Impact on Scotland 

Whilst renewable energy is devolved to Scotland, it is the UK (as the Member State) that is 
bound by its renewable energy targets. Nevertheless, Scotland is expected to make a 
significant contribution to enabling the UK to meet EU 2020 targets (and beyond). 

Communication on a Spectrum for More Efficient Energy Production and Distribution (non-
legislative) – third quarter 2012 

Smart energy grids and smart metering systems are potentially an area where an EU wide 
harmonisation of use could benefit European consumers. The UK regulator Ofgem states:  

A smart meter is a gas or electricity meter that is capable of two-way 
communication. It measures energy consumption in the same way as a traditional 
meter, but has a communication capability that allows data to be read remotely and 
displayed on a device within the home, or transmitted securely externally. The meter 
can also receive information remotely, eg to update tariff information or switch from 
credit to prepayment mode.  

[…] This device will give you up-to-date information about how much gas and/or 
electricity you’ve used in pounds and pence, as well as units of energy.  

The spectrum for more efficient energy production and distribution is a non-legislative 
initiative due for adoption in the third quarter of 2012. The Roadmap for this 
communication notes that: 

The Renewables Directive (2009/28/EC) views Smart Grids as an enabler for the 
integration of an increasing amount of renewable energy into the grid, and obliges 
the Member States to develop a grid infrastructure towards this aim. Energy 
Efficiency Directive (2006/32/EC) identifies smart meters as one of the main 
measures that can contribute to overall energy efficiency improvement. The 3rd 
package for the internal energy market (2009/72/EC, 2009/73/EC) encourages 
decentralised generation and energy efficiency, imposing an obligation to roll out 
smart metering in the Member States by 2020. 

At present, EU Member States have largely differing approaches to data communication 
technologies such as smart grids and smart metering, and there are no common European 
or global standards for equipment. This has led to fragmented national markets which are 
not fully open and competitive. This also results in poor sectoral interoperability at a 
European level and in unnecessary duplication of infrastructures. Fragmented markets and 
lack of coordination of national policy result in lack of economies of scale, making smart 
metering and smart grid services relatively expensive.  
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The forthcoming communication aims to study and better understand this area and to 
determine what measures should be taken. It will be based on the outcomes of an ongoing 
consultation, which closes on 27 January 2012. 

Impact on Scotland 

The transmission and distribution of electricity is reserved, however the Scottish 
Government is a member of the Electricity Network’s Strategy Group (ENSG) which is 
jointly chaired by DECC and Ofgem. Its broad aim is to identify, and co-ordinate work to 
help address key strategic issues that affect the electricity networks in the transition to a 
low-carbon future. Work undertaken by the ENSG has included, for example, publishing a 
Smart Grid Vision and Routemap outlining a potential path to test the feasibility, costs and 
benefits of this technology. 

Communication on an Internal Energy Market (non-legislative) – expected May 2012 

This non-legislative initiative is due for adoption in the second quarter of 2012. The Internal 
Energy Market (IEM) communication will consider progress towards completion of the IEM 
by 2014.  

Creating a genuine internal market for energy is one of the EU's priority objectives. The 
existence of a competitive internal energy market is of strategic importance in terms of 
giving European consumers a choice between different supply companies, and of making 
the market accessible for all suppliers, especially the smallest and those investing in 
renewable forms of energy. EU webpages on the IEM state: 

Making the internal energy market a reality will depend above all on having a 
reliable and coherent energy network in Europe and therefore on infrastructure 
investment. A truly integrated market will contribute to diversification and thus to 
security of supply.  

The Roadmap for the communication on IEM notes that progress has been made in the 
last years; however obstacles to a fully functioning internal energy market still remain. 

The process of completing the EU's IEM builds on the legislative package for an internal 
gas and electricity market, called the Third Energy Package (TEP). It is also closely related 
to possible measures identified in the Energy Infrastructure Package to promote the 
development of energy infrastructure in the EU. The Energy Roadmap 2050 also considers 
the role of the IEM in achieving decarbonisation objectives.  

The TEP only came into force in March 2011; however the monitoring of transposition and 
implementation in Member States shows that despite the EC’s efforts, delays have started 
to occur. The Communication aims at assessing the progress made so far in completing 
the internal energy market as well as identifying the remaining obstacles which must be 
removed in order to achieve the 2014 objective set by the European Council. 

More specifically, the Communication is likely to address: 

 concerns about the way the TEP is implemented and applied and the delays 
occurring in this process 

 possible difficulties encountered in preparing harmonised market and network 
operation rules for electricity and gas 

 the perceived insufficiency of investments in energy infrastructure (particularly 
interconnectors) 
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 the application of competition and State aid rules in the energy sector 

The Communication will also be accompanied by a Country Report for all EU Member 
States as well as a Statistical Annex. 

Impact on Scotland 

Energy markets are reserved, however the Scottish Government has welcomed many of 
DECC’s proposed measures in its current Electricity Market Reform White Paper. In 
Scotland, development of a North Sea Grid is being explored, and an EU funded study on 
Irish-Scottish Links on Energy was published in November 2011. The Scottish 
Government’s 2020 Routemap for Renewables notes that: 

There are a number of grid connections across Europe – existing and planned, eg 
UK - France, Scotland - Northern Ireland and Norway - Netherlands. These are 
evolving in a piecemeal way – responding to market demand in particular regions 
and with the development of wind farms. 

Furthermore, the Scottish Government states that it “strongly supports the concept of an 
integrated European grid, incorporating offshore renewable generation”, and that: 

Making the European Grid concept work will require a more strategic, co-ordinated 
and collaborative approach to developing interconnections between countries, 
regions and members states. Significant and sustained effort to work with EU 
countries and regions to standardise electricity transmission and energy regulation 
is necessary. The Scottish Government is working closely with UK and EU partners 
on this. 

Communication on realising the carbon capture and storage demonstration programme 
(non-legislative) – expected September 2012 

The non-legislative communication on realising the carbon capture and storage (CCS) 
demonstration programme is due for adoption in the third quarter of 2012. 

The EU considers that CCS has the potential to significantly decarbonise electricity 
generation and energy intensive industries. According to the International Energy Agency 
(IEA) it will be 70% cheaper to achieve greenhouse gas (GHG) reduction targets in 2050 if 
CCS is widely deployed. Whilst the technologies exist, CCS has not yet been 
demonstrated in an integrated way, combining carbon capture transport and storage. This 
demonstration is widely regarded as the next step towards deployment.  

In order to accelerate CCS development, the European Commission adopted the CCS 
Directive in 2009. Six demonstration projects were awarded a total of €1bn under the 
European Energy Programme for Recovery, with additional resources becoming available 
to eight demonstration projects by the end of 2012. CCS is identified as a key technology 
in the Energy 2050 Roadmap. 

The Roadmap for this communication notes that the CCS demonstration program has 
been delayed despite considerable efforts. The Communication will therefore analyse 
possible pathways to phase out unabated fossil fuel plants, and highlight the 
consequences of a further delay in implementing the demonstration programme. It is 
thought that later deployment could lead to substantially higher decarbonisation costs in 
the electricity sector. Options include: 
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 Calling on Member States (MS), particularly those that will remain significantly fossil 
fuel dependent, to provide a decarbonisation strategy until 2050. This strategy 
should provide details concerning the role which CCS will play in this strategy and to 
clarify the mechanisms to support CCS demonstration and deployment 

 Putting targets for CCS in place to provide investors with more certainty e.g. a given 
percentage of new fossil fuel capacity commissioned between 2020 and 2030 
needs to be equipped with CCS 

 Implementing measures that are likely to increase public awareness and 
acceptance for CCS 

The Roadmap states: 

“No action from the EC will most likely result in a serious delay of the demonstration 
programme and possible the termination of a number of demonstration projects. In 
which case CCS will only go ahead in locations around the North Sea, if at all, but 
not in those MS that are heavily reliant on fossil fuels […].” 

Impact on Scotland 

The development of CCS is reserved; however the Scottish Government states that it 
supports it: 

[…] as a critical new technology that can assist Scotland, and other countries, to 
help meet significant carbon emissions reductions, as well as make a significant 
contribution to security of supply and promote economic growth opportunities. 

Longannet, a coal-fired power station in Fife, was the only remaining contender in a long-
running UK Government competition for a test plant. Scottish Power, which operates 
Longannet, put the cost at £1.5bn, however the UK Government decided it did not want to 
spend more than £1bn on supporting the trial and pulled out of the project in October 2011. 
DECC stated: 

A decision has been made not to proceed with Longannet but to pursue other 
projects with the £1 billion pounds funding made available by the Government. The 
decision balances the UK’s low carbon ambition with the need to ensure taxpayer’s 
money is invested in the most effective way. £1bn will be available for a new 
process and we are expecting a number of promising bids from both Scotland and 
England. 

In May 2011, the UK Government announced that a project at Peterhead, a gas fired 
power station in Aberdeenshire, was one of seven UK CCS applications to the European 
Investment Bank for consideration in the EU’s New Entrant Reserve (NER) scheme.  

Subsequently, a joint development agreement between Scottish and Southern Energy and 
Shell has been reached. This aims to design and develop a post-combustion CCS facility 
which will be capable of capturing carbon dioxide from Peterhead. It is planned that the 
carbon dioxide will then be transported to a Shell operated gas field in the North Sea using, 
as far as possible, existing infrastructure. The agreement will enable an accelerated 
programme of initial design studies, subject to progress with funding proposals submitted 
under the NER process and developments in the UK’s CCS demonstration programme.  

Communication on Energy Technologies in a future European Energy Policy (non-
legislative) – expected 1st quarter 2013 
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The non-legislative Energy Technologies in a future European Energy Policy 
communication is due for adoption in the first quarter of 2013.  

The EU recognises that there is a need to develop and assess relevant low carbon 
technologies for energy distribution and consumption within a comprehensive vision of 
future energy supply.  

The Strategic Energy Technology Plan (SET Plan) was adopted in 2009, and set out to 
create the conditions for a more integrated approach between the EU and Member States 
(MS) for the development of low carbon technologies. However, the current picture 
remains one of fragmentation and duplication of effort, and this is not thought to be 
efficient. The Communication Roadmap states:  

Following […] SET Plan implementation, efforts to build voluntary joint action 
between EU and Member States have been made but the results are not very 
encouraging. The very real risk for the EU is that in spite of very strong EU and 
national support policies and favourable financial schemes European low carbon 
industry will be sidelined by our global competitors in longer term. The 
consequences for EU growth and jobs could be severe. 

The Communication aims to complement the Energy 2050 Roadmap and other relevant 
initiatives, and to provide the framework for an energy technology policy which integrates 
and supports the EU energy, climate and innovation policies for the period after 2020. The 
Roadmap states: 

Better and cheaper low carbon technologies need to be developed faster and to 
come to the market faster; to help reduce the cost to EU society for achieving our 
ambitious policy goals after 2020 and up to 2050. 

The Communication will:  

 Identify the options for the role of energy technologies in achieving decarbonisation 
according to the energy 2050 vision 

 Develop a comprehensive approach complementing the Energy 2050 Roadmap to 
foster the development of energy technologies (supply and demand management) 
by enhancing: 

o A market push framework by identifying solutions to bridge sectoral innovation 
gaps, governance (EU, MS, industry), and funding (Horizon 2020, regional funds 
etc.) 

o A market pull framework - options for structural changes in the innovation chain 
(creating markets): e.g. business models, involvement and role of various 
stakeholders, integration of energy supply and demand systems 

 Strengthen the synergies in energy policy making by promoting convergence and 
cooperation between national and EU innovation programmes. (e.g. improve 
reporting on ongoing or future projects and programmes, and strengthen EC/MS 
research and innovation programmes) 

Impact on Scotland 
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The Scottish Government’s 2020 Routemap for Renewables highlights a series of recent 
developments in innovation and Research and Development: 

 The establishment of an £89m Offshore Energy Technology Innovation Centre, and 
an International Technology and Renewable Energy Zone (March 2011) 

 The establishment of the Scottish Energy Laboratory, a ‘virtual hub’ which aims to 
strengthen collaboration across 50 energy research, test and demonstration 
facilities and underpin Scotland's position in low carbon energy development. 
(February 2011) 

 The creation of a £12.5m Power Networks Demonstration Centre by the University 
of Strathclyde and energy companies; including ScottishPower and SSE, with 
support from Scottish Enterprise and the Scottish Funding Council. This aims to 
accelerate the adoption of new, 'smart' technologies, from advanced power grids to 
electric cars and household appliances. 

 The development of nursery sites at the European Marine Energy Centre (EMEC) in 
Orkney. These aim to complement the existing full scale sites already in place, 
reflecting industry needs and further developing EMEC's role in the development of 
the sector. 

Some of the priorities going forward are listed as: 

 Building on work to identify innovation priorities; this will be developed and shared 
with partner organisations to develop a clear and focused agenda.  

 Reviewing funding mechanisms to ensure they align with current priorities. This will 
also include maximising European funding opportunities through the Scottish 
European Green Energy Centre. 

 Enterprise Agencies to continue to build on existing initiatives, and to strengthen the 
links between researchers and industry. 

Communication on energy efficiency (non-legislative) – expected 1st quarter 2013 

The non-legislative energy efficiency communication is due for adoption in the first quarter 
of 2013. 

At present Member States (MS) use a variety of energy efficiency instruments which are 
designed to fit closely to national circumstances. However, these often historically 
motivated choices are not presently coordinated to take advantage of the single European 
market as well as best practice.  

The Communication Roadmap notes that, at present, no systematic study of MS energy 
efficiency strategies has been undertaken so far. In the absence of these, the choice of EU 
policy instruments is driven by short term analysis. It states:  

If energy efficiency progress continues at the present speed the EU will fall short of 
reaching the 20% energy target for 2020. The adopted energy efficiency Directive 
will close the gap if the present level of ambition is kept, but further work needs to 
be done to align the progress in energy efficiency with the longterm needs for 2050. 
This long-run focus on energy efficiency also supports the overall economic growth 
aim of the Europe 2020 strategy and its possible successors. 

The communication will therefore build on the Energy Roadmap 2050 and outline strategic 
choices for further energy efficiency measures. Studies show that due to lengthy 



 10

investment cycles in the energy and building sectors, a strategy is needed to adequately 
implement energy efficiency policies. The main objectives are:  

 To evaluate whether projections for energy efficiency progress are in line with 2050 
demands. 

 Analyse long-term energy efficiency choices and prepare the ground for making 
policy decisions. 

Impact on Scotland 

Energy efficiency is devolved. As part of its commitment to deliver targets set out in the 
Climate Change (Scotland) Act 2009, the Scottish Government published Conserve and 
Save: Energy Efficiency Action Plan in October 2010. This introduces a headline target to 
reduce Scottish final energy consumption by 12% by 2020, with an indication of how this 
will be monitored. The first annual report was published in October 2011; this sets out 
achievements in the following areas: 

 Encouraging Behaviour Change  
 Domestic Energy Efficiency  
 Energy Efficiency for Business 
 Energy Efficiency across the Public Sector 
 Achieving energy efficiency through Building Standards 
 Infrastructure for the Built Environment 
 Changing how we use our Transport Systems 
 Developing the Skills for Energy Efficiency 
 Financing Energy Efficiency 
 Taking Energy Efficiency Forward 
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Economy 

Strategic Initiative in the field of substantive State aid rules 

Regulation No 994/98 enables the European Commission to adopt so-called Block 
Exemption Regulations for State aid.  These enabling regulations allow the Commission to 
declare specific categories of State aid as compatible with the Treaty if they fulfil certain 
conditions, thus exempting them from the requirement of prior notification and Commission 
approval. This Regulation allowed the Commission to introduce a General Block 
Exemption Regulation which allows Member States to grant aid that meets the conditions 
laid down in these regulations without the formal notification procedure and only have to 
submit information sheets on the implemented aid. 

Regulation 994/98 currently allows block exemptions for 

 aid in favour of: 

(i) small and medium-sized enterprises; 

(ii) research and development; 

(iii) environmental protection; 

(iv) employment and training;3. 

The enabling Regulation allowed the Commission to then introduce Regulation 800/2008.  
This Regulation authorises aid in favour of SMEs, research, innovation, regional 
development, training, employment, risk capital and environmental protection aid. The 
Regulation also introduces aid measures promoting entrepreneurship, such as aid for 
young innovative businesses, aid for newly created small businesses in assisted regions, 
and measures tackling problems like difficulties in access to finance  
faced by female entrepreneurs.   
 
As well as encouraging Member States to focus on aid that will be of real benefit to job 
creation and competitiveness, the Regulation reduces the administrative burden for the 
public sector, the beneficiaries and the Commission4. 

The Commission is proposing to amend the enabling Regulation (994/98) to allow a 
greater range of General Block Exemptions when that requires to be renewed at the end of 
2013.   

Review of the State aid rescue and restructuring guidelines 

The current Rescue and Restructuring Guidelines are applicable until October 2012. 
During the first half of 2012 the Commission is likely to finalise updated guidelines. 

The current guidelines clarify the Commission's approach in cases where the public 
authorities grant financial support to firms in difficulty. Under the general principle of the 
prohibition of state aid (Article 87(1) of the Treaty establishing the European Community), 
aid granted to firms in difficulty must not be allowed to become the rule. The exit of 
                                                 
3 Article 1 of EU Regulation 994/98 
4 
http://www.stateaidscotland.gov.uk/state_aid/SA_MainView.jsp?pContentID=1054&p_applic=CCC&p_service
=Content.show&  
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inefficient firms is a normal part of the operation of the market and, while rescuing and 
restructuring aid may keep in existence firms in difficulty, this is generally at the expense of 
their competitors. 

The Commission undertook a consultation (by questionnaire) in December 2010.  It is 
likely that the feedback from this consultation will contribute to the updated guidelines. 

Review of the State aid de minimis 

De minimis support constitutes a flexible instrument to grant very limited amounts of aid. 
The De minimis Commission Regulation covers small amounts of subsidies which do not 
constitute State aid in the sense of Article 107(1)  of the Treaty on the Functioning of the 
EU because they do not affect trade and competition, and which are therefore not subject 
to the notification requirement. The current text expires in December 2013.   

The review will result in new de minimis levels being set. 

Review of the State aid research and development and innovation framework (non-
legislative) 

The revised Research, Development and Innovation ("RDI") framework entered into force 
in 2007. The framework helps Member States wishing to use State aid as a 
complementary instrument to boost research, development and innovation. The framework 
will have to be revised by 2013. 

Impact on Scotland 

State aid is a European Commission term which refers to forms of assistance from a public 
body, or publicly-funded body, given to undertakings on a discretionary basis, with the 
potential to distort competition and affect trade between member states of the European 
Union. 

The 'State aid rules' are set out by the European Commission and comprise various 
articles of the Treaty on the Functioning of the European Union (TFEU), regulations, 
frameworks and guidelines - which set out what aid can be given.    

Three of the four State Aid proposals referred to in this paper are legislative.  This means 
that the outcome will be new Regulations and as such it will be important that Scotland 
ensures the new Regulations are as far as possible fit for purpose in the Scottish context.   

European State aid rules potentially apply to any entity providing public funding to private 
enterprises.  As a result, the State aid rules apply to the Scottish Government and other 
Scottish public bodies meaning they have an interest in the development of State aid 
legislation.   

The Scottish Government’s State Aid Unit, part of the Enterprise and Environment 
Directorate of the Scottish Government, is responsible for assisting those involved in 
approving or granting public funding within State aid rules. 

Revision of Guidelines on National Regional Aid 

The Current Guidelines are in force until 31.12.2013. The revision will cover rules on 
demarcation of regions, aid intensities allowed and large investment projects. This project 
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will be coordinated with proposals for the future Multiannual Financial Framework post 
2013, specifically proposals for Structural Funds. 

This legislative initiative is aimed at defining the conditions under which the objectives of 
State aid policy can be linked with the principle of economic development of EU regions. 
This requires establishing the rules according to which the positive effects of State aid 
aimed at economic development of certain region outweigh its negative effect in terms of 
distortion of competition and impact on trade among Member States. 

 The main policy objectives can be summarised as follows: 

- Ensuring that financial support given to economic operators aimed at promoting the 
economic development of certain areas does not create distortions of competition that 
would be contrary to the common interest. 

- Providing a clear and effective legal framework so as to enable a proportionate 
administrative treatment of the aid measures according to their potential effects on trade 
and competition. 

Impact on Scotland 

State Aid granted to promote the economic development of certain disadvantaged areas 
within the EU is considered by the Commission to be compatible with the common market. 
This kind of aid is known as national regional aid, and generally consists of aid for 
investment granted to large companies targeted on specific regions in order to redress 
regional disparities, or increased investment to small and medium-sized companies 
(``SMEs’’) in those regions over and above what is allowed in other areas. These specific 
regions are known as Assisted Areas. 

The revision of National Regional Aid guidelines will be important to Scotland because the 
new guidelines will help determine the amount of national regional aid, entities in different 
part of Scotland can receive.  At present the Highlands and Islands is recognised as an 
Assisted Area in recognition of its lower than average EU GDP.  Other small parts of 
Scotland are also recognised as Assisted Areas (see the Great Britain Assisted Areas map 
for 2007-20135) .  As a result these areas are eligible for National Regional Aid, during the 
development of the new guidelines, it is important that areas of Scotland that may require 
National Regional Aid in the future are not excluded from being potential beneficiaries.   

                                                 
5 http://www.bis.gov.uk/policies/economic-development/assisted-areas  
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Financial Services 

An on-going issue which will be of interest to the Committee is European activity in the 
area of financial services.  The European Commission has undertaken activity in the areas 
of financial sector reform and supervision of the financial sector in Europe.   

In terms of financial sector reform, the Commission published a consultation in June 2010 
on regulating financial services for economic growth.  The Communication contained a 
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detailed package of legislative measures for the financial services sector which were to be 
brought forward by the Commission over the 2010-2011 period, and which should have 
been adopted by the Council and Parliament before the end of 2012, to allow for entry into 
force by the end of 2013 at the latest.  

In terms of supervision of the financial sector, more progress has been made.  In 
September 2009 the Commission brought forward proposals to replace the EU's existing 
supervisory architecture with a European system of financial supervisors (ESFS), 
consisting of three European Supervisory Authorities – a European Banking Authority, a 
European Securities and Markets Authority, and a European Insurance and Occupational 
Pensions Authority. According to the European Commission these new authorities will: 

 help restore confidence;  

 contribute to the development of a single rulebook;  

 solve problems with cross-border firms;  

 prevent the build-up of risks that threaten the stability of the overall financial 
system6. 

On 22 September 2010, the European Parliament – following agreement by all Member 
States - voted through the new supervisory framework proposed by the Commission. This 
was confirmed by the ECOFIN Council on 17 November 2010. Three European 
supervisory authorities (ESAs) and a European Systemic Risk Board (ESRB) were 
established as from January 2011 to replace the former supervisory committees. 

-------------------------------------------------------------------------------- 

                                                 
6 http://ec.europa.eu/internal_market/finances/committees/index_en.htm  
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